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vkns'k@ORDER 
 
PER  SANDEEP GOSAIN, JM  

The assessee has filed an appeal against the order of the ld. CIT(A), National 

Faceless Appeal Centre,  (‘’for short NFAC’’), Delhi dated 30-01-2023 for the 

assessment year 2011-12 raising therein following grounds of appeal. 

‘’1. That the AO has erred in law as well as in facts of the 
case in assuming jurisdiction u/s 148 of the Act. 
 
2. That the AO has erred in law as well as in facts of the 
case in continuing reassessment proceedings initiated by issue 
of notice u/s 148 of the Act despite the fact that income alleged 
to be escaped in reasons recorded was never assessed and 
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thereby overlooking the settled law that addition cannot be 
made u/s 147 divorced from reasons recorded unless the alleged 
escaped income is assessed. 
 
3. That the AO has erred in law as well as in facts of the 
case is making addition of Rs.3,23,000/- to the returned income 
by holding genuine and explained deposit into bank account to 
be unexplained within ambit of Section 69 of the Act. 

 

2.1 Brief facts of the case are that the assessee has not filed his ITR for the A.Y. 

2010-11. As per information available, the AO noted that the assessee has made 

share transaction to the tune of Rs.23,52,870/- during the F.Y. 2009-10 and the 

assessee has not disclosed this transaction. Therefore, the transactions of 

Rs.23,52,870/- remained unexplained and not verified by the AO. Accordingly, 

notice u/s 148 f the Act dated 24-03-2017 was issued after recording reasons u/s 

147 of the Act and this notice u/s 148 was served upon the assessee. It is noted that 

the assessee in compliance of notice u/s 148 of the Act, the assessee filed the I.T.R. 

for A.Y. 2010-11 declaring total income of Rs.1.20 lacs. Hence, the AO during the 

course of assessment proceedings noticed that the assessee had declared income 

from salary of Rs.1.20 lacs and claimed loss (-) Rs.3,50,963/- on account of share 

transactions during the years. In support of above, the assesse has furnished globle  

report for the period 01-04-2008 to 31-03-2009 made by broker M/s. Indiabulls 

Securities Pvt. Ltd. and loss claimed under the head LTCG found verified. The AO 

perused the bank statement and noticed that the assessee had deposited cash 
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amounting to Rs.5.00 lacs during the financial year 2009-10 for which the assessee 

was required to explain the source of cash deposits made in bank account during 

the year as per show cause dated 24-07-2017. The assessee had furnished 

confirmation of petty loans from various persons for which confirmations had been 

filed  and in order to verify the genuineness and creditworthiness the assessee was 

asked to produce the related persons for cross examination as the onus to prove the 

same is on the part of the assessee. In compliance, the assessee produced only 3 

persons who had confirmed to give cash loan to the assesse during the year. Apart 

from above, the assessee stated that he was having salary income which was also 

deposited in cash in the bank account. The AO considering all the facts and 

documentary evidences furnished before him found a sum of Rs.1.77 lacs verified 

and genuine and remaining amount of Rs.3.23 lacs found unexplained and no 

evidence was produced. Hence, the AO made an addition of Rs.3.23 lacs being 

unexplained investment u/s 69 of the Act in the hands of the assessee. 

2.2 In first appeal, the ld. CIT(A) has dismissed the appeal of the assessee by 

observing as under:- 

‘’6.5 In view of the above, in the absence of any documentary 
evidence in support of the appellant’s claim, I proceed to dispose this 
appeal based on the facts of the case as emanating from the 
assessment order, ground of appeal and statement of facts submitted 
by the appellant on merits. 
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6.6 The appellant filed the ITR in response to the notice u/s 
148 of the Act and submitted the details/documents as required by the 
AO. During the assessment proceedings, the AO noticed that the 
appellant had deposited cash amounting to Rs.5,00,000/- in the bank 
account. The appellant had submitted to AO that the amount of cash 
deposit consists of salary of Rs.1,20,000/- and petty loans which were 
taken from relatives and friends. In order to verify the genuineness of 
the petty loans, the AO requested the appellant to bring the persons 
for cross examination. In response, the appellant had brought only03 
persons before the AO. Considering all facts and evidences, the AO 
found Rs.1,77,000/- as genuine and the remaining amount of 
Rs.3,23,000/- was treated as unexplained u/s 69 of the Act. 

 
6.7 During the course of appellate proceedings, with regard 

to above addition, the appellant failed to produce written submissions 
or documentary evidence in support of his claim even though multiple 
opportunities were given. Hence, in the absence of any evidence, I do 
not have any other alternative but to confirm the addition made by the 
Assessing Officer and upheld the assessment order. Therefore, the 
grounds of appeal raised by the appellant are dismissed.’’ 

 
2.3 During the course of hearing, the Bench noted that the grounds of appeal 

raised by the assessee are new which were not raised before the ld. CIT(A). 

However, the ld. AR of the assessee prayed to admit these grounds of appeal with a 

view to providing him one more opportunity to contest the case before the ld. 

CIT(A) 

2.4 On the other hand, the ld. DR objected to the new grounds of appeal which 

were not raised before the ld. CIT(A) during appellate proceedings. 

2.5 We have heard both the parties and perused the materials available on 

record. The Bench noted that the ld. CIT(A) has passed the ex-parte order since the 
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assesse failed to produce written submission or documentary evidence in support 

of his claim even though multiple opportunities were given. The Bench feels that 

the assessee should be given one more chance to contest the case before the ld. 

CIT(A) and the grounds of appeal raised by the assessee are admitted. Thus the 

appeal of the assessee is restored to the file of the ld. CIT(A) for afresh 

consideration by providing opportunity of being heard to the assessee. However, 

the assessee is directed not take adjournment on frivolous grounds and cooperate in 

the appellate proceedings before the ld. CIT(A). Thus the appeal of the assessee is 

allowed for statistical purposes. 

3.0 In the result, the   appeal of the assesee is allowed for statistical purposes. 

Order pronounced in the open court on         03 /05/2023. 
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